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Welcome to this bumper issue of 
SEERIL Current Practice. 
In this issue we have 14 reports 
from ten jurisdictions spread 

about the globe. I often look to see whether 
trends emerge from the various reports: 
expropriation, shale gas, renewables and the 
backlash against renewables. The reports 
in this issue follow a trend of government 
regulation in the energy and infrastructure 
sector, perhaps signalling a return in 
investment in these sectors generally. For 
example, in Australia the rules on foreign 
investment into Australia have been under 
review with debate centring on the adequacy 
of the ‘national interest’ test with the 
aborted Shell         –Woodside takeover from 2001 
commented upon in detail. New Zealand is 
reforming its petroleum and mineral regime. 
With the 4th largest exclusive economic 
zone in the world, but the least explored, 
the South Pacific nation is upping its game 
in both petroleum and mining sectors on 
the back of strong commodity prices and the 
example of its nearest neighbour, Australia. 
New Zealand’s first round of licensing kicked 
off in June with over 40,000 square kilometres 
across 23 petroleum exploration blocks 
offered. Other industries are also noted: 
biofuels in the Ukraine; wind in Poland; and 
carbon capture and storage (CCS) in Chile. 

Meanwhile, the problems in the eurozone 
continue to play havoc with the global 
economy and this is even affecting China 

whose consumption of natural resources 
has been driving commodity prices. This, in 
combination with the success of shale gas and 
oil in the United States and new areas being 
opened in Africa and big discoveries offshore 
Brazil, has caused some commentators to 
herald a return to $30 oil – something that 
would be fatal to the renewable cause and 
to unconventional oil and gas generally, 
restoring reliance on Organization of the 
Petroleum Exporting Countries (OPEC) 
generated production, but perhaps a life saver 
for the global economy and the eurozone 
in particular. Nevertheless, this has not 
stopped Chinese state companies, CNOOC 
and Sinopec, taking big stakes in the United 
Kingdom oil and gas industry with CNOOC’s 
acquisition of Nexen – owner and operator 
of the UK’s biggest producing field, Buzzard 
– and Sinopec’s 49 per cent acquisition 
of Talisman’s UK subsidiary; bringing 
approximately 300,000 bbls per day of UK 
production under Chinese control. This 
represents close to a third of the UK’s current 
production and potentially gives China the 
ability to affect the price of Brent – I wonder 
whether that would pass Australia’s ‘national 
interest test’!

We look forward to seeing you at the IBA 
Annual Conference in Dublin which runs 
from 30 September – 5 October, where many 
of the above and much, much more will be 
the subject of discussion and analysis by the 
world’s leading authorities.
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REGULATION OF FOREIGN INVESTMENT INTO AUSTRALIA

T he Australian government is making 
renewed efforts to better explain its 
policy towards Chinese investment 
into Australia.

In July, the newly appointed chairman of 
the Foreign Investment Review Board (FIRB), 
Brian Wilson, visited Beijing to meet with 
Chinese state-owned enterprises and other 
interested parties. Wayne Swan, the Australian 
Treasurer (the ‘Treasurer’) and the Minister 
to whom FIRB reports, visited Hong Kong 
and Beijing to meet with Chinese leaders and 
promote Australian business interests. The visit 
finished with a dinner to celebrate 40 years of 
Australia–China relations.

China has repeatedly claimed that 
Australia treats its investments differently, 
while the Australian government says that 
Australia welcomes foreign investment and 
that most Chinese investment proposals have 
been approved.

According to FIRB’s latest Annual Report 
(released in April 2012), during 2010–2011 
FIRB approved AU$176.7bn of proposed 
foreign investment in Australia, of which the 
United States (AU$27.6bn) was the largest 
source country, followed by the United 
Kingdom (AU$15.4bn). China was third, 
with approved investment of AU$15.0bn, and 
Canada a close fourth with AU$14.9bn. 

The mineral exploration and development 
sector continued to be the largest destination 
for FIRB approved investment by value of 
approvals (AU$54.9bn), though decreased 
from the AU$80.9bn approved in 2009–2010. 
China was the largest investor in the mineral 
exploration and development sector, with an 
investment of AU$9.8bn, followed by Canada 
and India. 

The other major areas for foreign 
investment in Australia were services and 
real estate, with approved investment of 
AU$47.5bn and AU$41.5bn respectively.

In 2010–2011, a total of 10,865 applications 
for foreign investment approval were 
considered, with 10,293 (~95 per cent) 
approved, 390 withdrawn and 43 rejected. 
Only one application was rejected on the basis 
of national interest – the proposed takeover 

of the Australian Securities Exchange (ASX) 
by the Singapore Stock Exchange (SGX). 
This is the only occasion that a business 
proposal has been found to be contrary to 
the ‘national interest’ since the proposed 
takeover of Woodside Petroleum Limited 
(‘Woodside’) by Shell Australia Investments 
Ltd (‘Shell’) was rejected in 2001. 

Background – Australia’s foreign 
investment policy and rules

Australia maintains a screening system to 
ensure that foreign investments in Australia 
align with the ‘national interest’. The policy 
and the legislation that regulates foreign 
investment, the Foreign Acquisitions and 
Takeovers Act 1975 (FATA) and Foreign 
Acquisitions and Takeovers Regulations 1989, 
are administered by FIRB, a division of the 
Australian Treasury. 

FIRB is a non-statutory body responsible for 
advising the Treasurer on foreign investment. 
In particular, the FIRB is responsible for 
examining proposed foreign investments in 
Australia and making recommendations to the 
Treasurer on those proposals. Decision-making 
power rests with the Treasurer rather than FIRB. 

The FATA empowers the Australian 
Treasurer to examine foreign investment 
proposals which would result in control or 
acquisition by foreign persons (including 
foreign corporations). The Treasurer does 
not approve proposals. Rather, the Treasurer 
is empowered to prohibit proposals that 
are considered contrary to the ‘national 
interest’. Alternatively, the Treasurer may 
raise no objections to a proposal, either 
unconditionally or subject to conditions 
that the Treasurer considers necessary to 
ameliorate national interest concerns. 

In practice, very few proposals are 
prohibited by the Treasurer. It is more 
common for an applicant to withdraw its 
proposal after receiving advice from Treasury 
that the proposal is likely to be considered 
contrary to the national interest or subject to 
conditions which would be unacceptable to 
that applicant. 
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Certain types of proposals by foreign 
interests to invest in Australia require prior 
approval (depending on the value of the 
assets being acquired) and therefore need 
to be notified to FIRB. Proposals likely 
to require prior notification to FIRB and 
approval by the Treasurer include:
•	 all	direct	investments	by	foreign	

governments or their related entities;
•	 acquisitions	of	substantial	interests	in	

existing Australian corporations or 
businesses with total assets over AU$244m 
(or AU$1062m for US investors);

•	 takeovers	of	off-shore	companies	whose	
Australian subsidiaries or assets are valued 
at AU$244m (or AU$1062m for US 
investors) or more;

•	acquisitions	of	interests	in	Australian	
urban land; and

•	 investments	in	‘sensitive’	sectors.
Briefly, a foreign person acquires a 
substantial interest in the ownership of a 
corporation or business if that person (or any 
associates) acquires 15 per cent or more of 
the ownership of the entity, or that person 
together with other foreign persons and each 
of their associates acquire 40 per cent or 
more in aggregate of the ownership.

In most industry sectors, foreign investment 
proposals which require approval are 
usually approved unless determined to be 
contrary to the ‘national interest’. However, 
specific policies and rules apply in the case 
of proposals involving foreign investment 
in urban land (particularly developed 
residential real estate), or in the banking, 
civil aviation, airports, shipping, media and 
telecommunications industry sectors. 

What is the ‘national interest’? 

‘National interest’ is not defined in FATA. 
Rather, FATA confers upon the Treasurer 
the power to decide what constitutes 
the national interest in relation to each 
particular proposal. When preparing 
its recommendations to the Treasurer 
on foreign investment applications, 
FIRB will consider five factors set out 
in the Australian government’s Foreign 
Investment Policy (the ‘Policy’):
1 National security – the extent to which 

investments may affect Australia’s ability to 
protect its strategic and security interests;

2 Competition – the impact that the proposed 
investment will have on the diversity of 
ownership within Australian industries and 
sectors to promote healthy competition;

3 Other Federal Government policies – 
including the impact on Australian tax 
revenues and environmental objectives;

4 Impact  on the economy and the 
community – the impact on the general 
economy, including the impact of plans to 
restructure an Australian entity, the nature 
of acquisition funding arrangements, 
the level of Australian participation in 
the target entity following the foreign 
investment, interests of employees, 
creditors, other stakeholders, and the 
return for the Australian people; and

5 Character of the foreign investor – the 
extent to which the foreign investor 
operates on a transparent commercial 
basis and is subject to adequate and 
transparent regulation and supervision. 

Since 2001, there have been only two 
occasions where a FIRB application has been 
found to be contrary to the national interest 
– the proposed takeover of Woodside by Shell 
in 2001 and the proposed acquisition of the 
ASX by the SGX last year. 

The 2001 Shell – Woodside Proposal

A high profile example of the Treasurer’s 
assessment of the national interest was the 
decision to prohibit Shell’s acquisition of a 
substantial shareholding in Woodside which 
would have resulted in a change of control 
of Woodside. The Treasurer noted that 
Woodside was a joint venturer with Shell in 
the North West Shelf (NWS) project, of which 
Woodside was the operator. The Treasurer 
prohibited the proposal because it was in the 
national interest that: 

‘… the project be developed to its full 
capacity and that Australia’s export sales 
from the NWS are maximised… [and] 
for the operator of this project to develop 
the resource to its maximum and for 
sales from the NWS to be promoted 
in preference to competing sales from 
projects in other parts of the world.’

The 2011 SGX-ASX proposal

In a media release dated 8 April 2011, the 
Treasurer published his reasons for rejecting 
the SGX-ASX proposal, which provides 
insight into the decision-making process for 
foreign investment applications. Amongst 
other things, the Treasurer stated that ‘[t]he 
Australian Government’s longstanding policy 
is to welcome foreign investment in Australia’ 
and that the prohibition of investment on 



INTERNATIONAL BAR ASSOCIATION  LEGAL PRACTICE DIVISION12 

REGULATION OF FOREIGN INVESTMENT INTO AUSTRALIA

national interest grounds occurs very rarely. 
In summary, the reasons and considerations 
for rejecting the SGX-ASX Proposal included: 
•	 it	is	in	the	national	interest	for	Australia	to	

maintain the ongoing strength and stability 
of its financial system, and it is important 
to build Australia’s standing as a global 
financial services centre in Asia; 

•	ASX	operates	infrastructure	that	is	critically	
important for the orderly and stable 
operation of Australia’s capital markets;

•	 the	government	not	having	full	regulatory	
sovereignty over the ASX-SGX holding 
company would present material risks 
and supervisory issues impacting on the 
effective regulation of the ASX’s operations, 
particularly its clearing and settlement 
functions; and 

•	 the	diminution	of	Australia’s	economic	
and regulatory sovereignty over the ASX 
could only be justified if there were very 
substantial benefits for Australia. As the 
SGX is a smaller exchange with a smaller 
equities market than the ASX, the benefit 
and opportunities the transaction offers do 
not justify the loss of sovereignty.

The courts have been asked to review the 
Treasurer’s decision on national interest 
grounds under FATA on only a few occasions. 
Each time the court accepted that it had 
jurisdiction to review the Treasurer’s decision 
but expressed an unwillingness to interfere 
with the Treasurer’s wide discretion.

Recent developments 

While there have been calls for the ‘national 
interest’ test to be clarified and defined, the 
Australian government has maintained that 
the ‘national interest’ test should continue to 
be assessed on a case-by-case basis to allow a 
flexible interpretation and application of the 
FATA. In the Policy released January 2012, the 
government confirmed that while Australia 
welcomes foreign investment (thus the general 
presumption is that foreign investment will 
serve Australia’s ‘national interest’), there 
are no hard and fast rules for determining 
‘national interest’ and ‘attempting to do so can 
prohibit beneficial investments and that is not 
the intention of our regime’.

However, at the suggestion of the Australian 
Federal Opposition, the Australian Senate 
launched an inquiry last year to examine 
the adequacy of the ‘national interest’ test 
after community concerns about foreign 
acquisition of Australian agricultural land, 
which is also of particular concern to 

transactions in the energy and resources 
sectors. A report is being prepared which may 
include recommendations for legislative and 
policy changes. 

Although the report of the inquiry is not 
due until 12 September 2012, some issues and 
concerns arising from the public hearings and 
submissions include: 
•	 the	strategic	value	to	be	placed	upon	

agricultural assets by FIRB when applying 
the ‘national interest’ test, especially 
regarding food security;

•	 the	point-in-time	at	which	the	‘national	
interest’ test factors are to be assessed by FIRB;

•	 the	type	and	detail	of	information	sought	by	
FIRB in applying the test and the advice it 
obtains from other government agencies; 

•	 the	extent	to	which	FIRB	can	unravel	
the complex ownership structures of 
foreign investors, particularly state-owned 
enterprises, and

•	FIRB’s	capacity	to	monitor:
– creeping acquisitions by private investors 

below the AU$244m threshold; and
– compliance with enforceable 

undertakings given as a condition of 
FATA approval.

A more transparent screening process would 
lead to greater certainty and lower risks 
for foreign investors investing in Australia. 
Although the Treasurer’s decisions of whether 
to approve or reject a foreign investment 
proposal are currently reported by press 
release, there appears to be increasing 
pressure on FIRB and the government to take 
a more transparent approach in determining 
and applying the ‘national interest’ test to 
foreign investment proposals.

Notes
*  Andrew G Thompson heads the Energy and Resources 
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