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Executive Summary
This submission disagrees with the structure and intent of the proposed Crown Minerals (Petroleum)
Amendment Bill. This submission agrees that climate change objectives are relevant to the
petroleum, and other industries, operating in New Zealand but considers that action in regard thereto
should be undertaken in a policy neutral fashion. The proposed Bill will:
1.

Result in carbon leakage and higher global emissions.

2.

Deny ordinary New Zealanders, and particularly those from disadvantaged communities, the
hope of economic independence and the nation-changing prosperity that a large gas discovery
can bring.

3.

It will eliminate billions of dollars of prospective revenues from the Treasury. On this point the
MBIE regulatory impact statement is robust. In passing this legislation each member of the
Select Committee, and the government, will be denying New Zealanders of an estimated
midpoint revenue stream of $7.9 billion (real).

4.

The slow but sure removal of the industrial cluster from Taranaki will take the region from
having the highest GDP in the country to medium, if not below average – it could become New
Zealand’s ‘rust-belt’. Conversely, if investment continued then the Taranaki industrial ‘cluster’
would expand, and the effect would also play out in other regions of New Zealand in the event
of new discoveries in those areas.

5.

It will frustrate domestic attempts to decarbonise. By effectively closing New Zealand for
business to the international oil and gas community, the government is denying itself access
to the unparalleled engineering expertise, access to capital markets and global reach of these
organisations. It will also deny New Zealand the technologies and low carbon petroleum
products that the industry is developing to lead the world towards a low-carbon emission
economy. New Zealand will be left relying on intermittent renewables or coal.

6.

Conversely, if the legislation is not implemented, low carbon technology and products under
development by the oil and gas industry, that could help New Zealand decarbonise include:
(a)

Natural gas to displace coal: gas is widely known as being responsible for reducing
emissions in the United States due to the inability of coal to compete. With the
proliferation of LNG into south-east Asia from the US and Australia, it is doing the same
there, creating a ‘win/win’ for both the domestic producers, the Asian markets and the
climate. New Zealand could participate in this boon for the climate.

(b)

Natural gas to displace diesel: gas is already being used for heavy transport and
shipping. With the International Maritime Organisation prohibiting the use of high
sulphur bunker fuel from 2020, New Zealand will need access to natural gas for LNG
and methanol in order to service the shipping fleet coming to and from New Zealand. A
failure to do so will result in the need to either import it or require ships to fuel in Australia,
thereby adding expense to goods coming to, and going from, New Zealand.

(c)

Carbon capture, utilisation and storage: this is an exciting development that is being
spearheaded by the leading oil and gas companies under the guise of the Oil and Gas
Climate Initiative. Numerous examples are given as to how this technology is evolving
in order to offset and commercialise CO2 emissions resulting from petroleum products.
But development of CCUS needs a supply of petroleum and access to oil and gas
industry technical expertise and finance.
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(d)

Hydrogen: H2 is seen as the fuel of the future and is being rolled out for transport for
light and heavy vehicle transport in Europe and Japan. Japan’s pathway to a low
emission economy is via hydrogen and key gas producers are queuing up to export into
the south-east Asian market that is growing exponentially. Hydrogen is the destination
where natural gas is the transition. New Zealand could participate in this exciting
development if new supplies of gas can be found.
Domestically, hydrogen makes sense for heavy vehicles, ferries, tractors and the like.
Uniquely, the use of hydrogen for transport and for power generation will merge the two
energy markets together which will enable synergies between the two of them to be
applied to mitigate their respective weaknesses. In particular, surplus electricity is an
unwanted accident and will never underpin an hydrogen economy, but it can support
one. A hydrogen economy underpinned by natural gas will enable surplus electricity to
be used in electrolysis with resultant hydrogen being sold to fuel distributors or blended
into the gas transmission system. This is a market led solution that can be funded by
the private sector. The alternative, that is a world where no hydrocarbons can play a
part in a post 2050 low emission economy, will require significant government subsidies
in order to make wind and solar commercial and deliver energy security.

7.

8.

As well as the counterintuitive proposal to embed rules prohibiting exploration in an Act
designed to promote exploration, there are thorny legal questions arising regarding the
proposed legislation:
(a)

The Paris Agreement and the underpinning UN Framework Convention on Climate
Change requires a global initiative where actions are taken in a manner that is integrated
and coordinated with other parties. An outlier approach which will have the effect of
denying south-east Asia access to New Zealand natural gas works against the intent of
the underlying climate change legislation. Conversely, the export of New Zealand
natural gas to developing nations to mitigate emissions from coal-fired generation is not
only consistent with the Paris Agreement but becomes an obligation when read with the
UNFCCC.

(b)

When the government of the day expropriated the petroleum estate from Māori in 1937,
claims were lodged which have been considered by the Waitangi Tribunal, but not
settled. This new legislation will exacerbate those claims. Under the Petroleum Act
1937, the Crown took ownership but left the possibility that possession might be secured
under permit from which ownership might also arise. This new legislation places a
barrier in front of Māori, who wish to access their taonga. It takes an unnecessary
‘sledgehammer’ approach to a problem for which solutions, that have less effect on
guaranteed treaty rights, are available.

Alternative solutions: this submission does not support any wholesale changes to the supply
side of this issue given that a demand side response is the sound policy approach – ensuring
the ETS works, for example. In fact, it would be better for the climate to open exploration to
Asian oil companies that repatriate our gas to displace coal. That said, alternative solutions
exist to achieve the government’s objectives:
(a)

A more appropriate place in which the new government policy might be reflected is in
the Zero Carbon Bill. The proposed approach is awkward and cumbersome and is not
consistent with the purpose or structure of the Crown Minerals Act. The original thinking
of the Minister for Energy and Natural Resources was to seek guidance from the Climate
Change Commission. This approach seems logical and, if embedded in the Zero
Carbon Bill, would apply in a manner that is similar in nature to the way WorkSafe New
Zealand is consulted by New Zealand Petroleum and Minerals on matters relevant to
that agency.
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(b)

Current powers under section 41B of the Crown Minerals Act allow the Minister wide
discretion to impose any conditions she may think fit in regard to the sale of petroleum
products. Arguably, or at a minimum with minor adjustments to the legislation, this would
allow the Minister on advice from the Climate Change Commission to ensure that
petroleum that is the subject of sale will not result in elevating New Zealand’s carbon
footprint. This approach could be signalled well in advance, for example, in 2030 for
implementation in 2035 giving sufficient time for the market to adapt and install low
carbon infrastructure.

(c)

Similarly, the power under section 29A of the Crown Minerals Act allows the Minister,
when approving a work programme (including a new field development plan), to seek
advice from the Climate Change Commission in establishing whether the field
development plan increases New Zealand’s carbon footprint, or indeed, global footprint,
should the plan be for petroleum products to be exported overseas.

(d)

Two more ‘blue sky’ ideas might be to:
i. broker an arrangement with South East Asian national oil companies who would
commit to explore in New Zealand waters under the express proviso that any
hydrocarbons discovered would be applied towards low carbon initiatives,
potentially with a reduced royalty as an incentive. This would give effect to the
regional cooperation provisions envisaged under the Paris Agreement;
ii. give effect to claims for customary title and allow the relevant iwi to determine
whether it wishes to exploit its taonga in a conventional manner or otherwise.
This model is effectively played out in North America with some success
whereby indigenous people’s capacity are built with the result of an overall
benefit to wider society.

In conclusion, the proposed Bill will be bad for the climate, bad for New Zealand and will be bad
legislation – it should be halted immediately. If it isn’t then, given the poor process, any subsequent
government will be duty bound to re-open the process in order that these important issues may be
properly considered. This is in direct contrast to what, I had understood, was an aspiration for crossparty consensus in matters climate change. Alternative measures exist that do not carry with them
the harmful collateral as this ‘sledgehammer’ approach to kill off an industry with nation changing
potential.
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Introduction: A ‘closet socialist’
About the submitter
My name is Sean Rush and I welcome this opportunity to provide
submissions to the Environment Committee (the “Select Committee”) in
regard to the proposed Crown Minerals (Petroleum) Amendment Bill 2018
(“the Bill”). I do not support the Bill in its current form. I would like to appear
to give oral evidence before the Select Committee.1
Background
I was born in 1968 in Napier. I went through the catholic school system,
finishing secondary school at St Johns College, Hastings, after which I went
to Victoria University of Wellington. My father was (still is) a builder and my
mother worked in the laundry at the seminary (the Mission) where students used to train to become
priests. Throughout the last three years at school and the whole of my university career, I would work
shifting furniture and driving trucks for local business, Conroy Removals Limited. I received my LLB
from Victoria in 1991 and qualified as a lawyer in 1992. The market was tight then so I returned to
Napier and drove trucks, looking for an opportunity.
Professional career
An opportunity arose to work for no pay with an experienced criminal barrister, which I took. My
research resulted in ‘Tommy’ getting acquitted of possession of drugs. Tommy was fairly typical of
the ‘clients’ I would act for - a cheeky lad who made some poor life choices but fundamentally he
was ok – with the right sort of direction, he’d be a good worker and probably good Dad. After Tommy’s
acquittal, I was recommended to a local firm where I started as a junior lawyer on not very much. In
that role I worked predominantly in the criminal and family courts for the following 2 ½ years – you
receive quite an insight into how certain parts of New Zealand society live working in that space.
Seeing young, predominantly Māori, men go through the system, cycling through the courts like their
fathers and brothers before them, on a never-ending treadmill of offending, drug and alcohol abuse,
and domestic and other violence. The same family names kept coming up - heart breaking as a
lawyer, heart breaking as a kiwi. A justice system that worked but without the right amount of social
investment to keep kids safe at home and off the streets, would never achieve its objectives.
Introduction to the oil and gas industry
In late 1994, I headed off overseas on my “OE” where I travelled in the United
States and after bar work and beer-fests, settled in London in 1996. After some
months doing furniture removals, a week’s work as a paralegal with London’s
largest law firm, Clifford Chance, arose and in October 1996 a three-month
contract with Agip (U.K.) Limited, more recognisable in New Zealand by its logo
– the six-legged fire breathing dog (see Figure 1).
Figure 1: Agip's logo.

1

I register my protest that the Environment committee is hearing this matter. Under Standing Orders, Crown Minerals matters
are to be considered by the Economic, Science and Innovation committee.
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I took to the commercial complexities of the offshore oil and gas industry with unusual aptitude and
skill. I was retained permanently, requalifying as an English solicitor in 1998, remaining based in
London through until I returned to New Zealand in 2013.
Integrating into the industry
Throughout my time in London, my ability to understand the technical and commercial aspects of
upstream field development and operations and the legal implications arising, served me well. I
completed an LLM in Petroleum Law and Policy with distinction.2 My thesis gained the highest mark
ever awarded for the course. I was appointed to the industry – Government steering group (known
as ‘PILOT’) and was an adviser to the British Secretary of State for Energy. I was elected as the
chairman of the International Bar Association’s “UK Energy Lawyers Group” and became editor of
the International Bar Association’s online energy publication. I was a founding member of the
Association of International Petroleum Negotiator’s (“AIPN”) editorial board for its publication, the
Journal for World Energy Law and Business. Today, based in Wellington, I am the Australia/Pacific
regional director for the AIPN, a global networking organisation with some 4,0000 members.
In 1999-2000 I spent time in the Middle East as the interim general counsel of Dragon Oil and in
2002 became head of the legal team for Petro-Canada in respect to its north-west European assets
which produced 120,000 barrels of oil a day at its peak. One of those assets, the “Buzzard” field is
currently the largest producing field in the UK, although dwarfed by the big fields discovered in the
1980s – Brent, Forties, Beryl and others: the ‘elephants’. Although it is classed as a “medium to large”
field, a find of that size off the coast of New Zealand would bring nation-changing prosperity (see
Case Study 1).
Case Study 1: The Buzzard Field
The Buzzard Field is located in the UK
sector of the North Sea. It was originally
“missed” when Amoco drilled through
the reservoir in the 1990s. It was redrilled in or around 2001, striking oil. The
subsequent appraisal suggested a
resource of 450 million bbls recoverable
reserves. That was a considerable under
estimate as latest estimates have it
closer to 1 billion bbls. When brought
onstream, Buzzard produced 220,000
bbls of oil a day and has been producing
on average around 200,000 bbls per day
since first oil in 2007. It is expected to produce 850 million barrels through to 2027.
To put this into the New Zealand context (back of envelope calculations), a discovery such as Buzzard,
producing 200,000 bbls/day under current royalty rates, and using an average oil price of USD$80
per bbl would net the Crown USD $3.2 million per day (USD$1.168 billion per year) and USD$13.6
billion through to 2027. This does not include additional revenues to the Treasury from corporate
tax, new infrastructure or benefits to support service providers and new downstream refining and
petro-chemical industries. It also does not include Buzzard gas revenues.
New Zealand’s offshore area is six times bigger than the UK’s and with oil seeps both on and offshore
and gas hydrates aplenty, it is simply a matter of time before a sizeable field, maybe an elephant, is

2

Through the University of Dundee’s Centre for Energy, Petroleum, Minerals Law and Policy.
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discovered. The effect of a big discovery would be nation changing as it has been for Norway (see
Case Study 2).
Case Study 2: New Zealand and North Sea jurisdictions
New Zealand’s EEZ:

Living in NZ instead of Norway:3

•

6 times larger than the UK EEZ

•

62.86% more likely to be unemployed

•

4 times larger than the Norway EEZ

•

2.6 times more likely to be in prison

•

4 times larger than the Canada EEZ

•

Spend 63.65% less on healthcare

•

Significant oil/gas shows

•

Earn 44.13% less

•

Significant gas hydrates

•

Have 20% less free time

•

An almost totally unexplored frontier basin

•

85.08% more likely to die in infancy

•

Westminster democracy/English common
law

•

Experience 44.8% more of a class divide
(wealth disparity)

NZ EEZ = ~4.3 million km2

UK EEZ = ~700,000 km2
km2

Throughout the 2000s I kept an eye on the industry back in New Zealand. Historically it had been
dominated by the early movers Shell and Todd, with OMV joining after BP exited in the 1990s. New
Zealand’s reputation as being ‘gas rich’ and the limitations on technology to export natural gas meant
not much new happened. In the 1980s and 1990s the focus was on the existing assets, Maui in
particular, and building domestic demand for its natural gas.
In the early 2000s it became clear that Maui was in decline which caused considerable consternation
amongst the gas industry and the government. Helen Clarke’s government began cultivating
international interest in New Zealand. In 2006, new data collected by the government attracted
ExxonMobil to explore in the great south basin. 4 The Labour government also underwrote the Kupe
gas contract. Kupe had been discovered back in 1984 but without a gas buyer, it remained
undeveloped until the government stepped in with an above market offer. Pohokura’s development
was expedited with the Labour Government issuing a national policy statement encouraging the
Commerce Commission to gloss over any competition concerns and allow the owners to market the

3

Data source: Collated from reputable sources such as the CIA fact book, OECD, International Centre for Prison Studies and
World Health Organisation. See http://www.ifitweremyhome.com/compare/NO/NZ last visited 10 October 2018.
In London, I used the “Kiwi Expats Abroad” (“KEA”) network to form a consortium to analyse the new data with a view to
making an application for an exploration permit. This eventually went nowhere when my kiwi geologist colleague went to work
for another company.
4
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gas jointly if doing so would fast-track the development. These Government interventions were made
because of the importance of natural gas to the New Zealand economy.
Between 2007 and 2009, I was seconded to Calgary, Canada as part of a succession planning
exercise and was very lucky to be rotated through three of Petro-Canada’s Business Units: the Oil
Sands, Corporate and the East Coast/North America Natural Gas. It was then that I understood how
a major oil and gas project can create nation-changing prosperity. For one oil sands project we
needed to import some 5,000 workers skilled in “hot trades” 5 with the need to source a range of
supporting unskilled workers – I wondered “what would that do for Hawke’s Bay and for those cheeky
lads I used to deal with?” I also worked on the Hibernia south extension project which is an addition
to the existing Hibernia field located off the east coast of Canada. The original platform, the heaviest
in the world, was built in the mid-1990s, employing 6,000 locals at the peak of its construction.
Although Hibernia was completed in 1997, the skills acquired by the local workers are in global
demand. This was reinforced when I travelled regularly between Petro-Canada’s oil sands
developments to St Johns, on the East Coast of Canada. Original workers on the Hibernia project,
and now their children, are commuting regularly between oil and gas centres of activity putting more
than just bread on the table for their families in Newfoundland and Labrador. I contemplated this
scenario being played out across regional New Zealand and thought about the effect it might have
on those cheeky lads who ended up on the ceaseless treadmill of offending, drugs, gangs and prison.
Rightly or wrongly successive Governments have simply ignored these kiwis. I decided that if given
the chance, I would return ‘home’ and try and make a difference, not as a criminal defence lawyer,
but by facilitating the discovery of a nation changing gas/condensate field.
Case Study 3: Hibernia Field
Discovered in 1980, 315km East of St John’s NFL (East Coast
North Atlantic).
Required to be built locally at a greenfield fabrication yard at
‘Bull Arm’ built by Oil Companies.
600,000 tons.
Able to withstand collision with 6-million-ton iceberg.
1991-1996: 5,800 jobs at peak.
Bull Arm gifted to the state at end of Hibernia’s construction.
Bull Arm used for Terra Nova FPSO ~1998-2001.
To be used for Hebron development ~3,500 local jobs.

Hibernia Gravity Base Structure

Case Study 4: Poinsetta field platform fabrication, Trinidad & Tobago
BG Group is the operator of two off-shore blocks in Trinidad and Tobago, one of which is the North
Coast Marine Area (NCMA). This block contains six gas fields, including the Poinsettia field. Phase 3c
in the development of the NCMA included a new drilling and production platform on the Poinsettia
field. The platform consisted of a 10,000 ton jacket, fabricated on the Gulf coast of the United States,
and a 4,200 ton deck (the topside), constructed in Trinidad by TOFCO Ltd. TOFCO Ltd is a 50/50 joint
venture between CMC of Louisiana, the United States (with construction facilities in Harvey and
Houma) and Welfab Limited, a Trinidadian services company. The Poinsettia topside was constructed
in the TOFCO fabrication yard in La Brea, on the west coast of Trinidad. In a case study prepared by

5

These refer to trades such as electricians, welders and fabricators. They do not include other workers required: truckies,
stop – go, graders, civil engineers, taxis, hotels etc.
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BG Group, it was reported that an estimated 99 percent of the 1.1 million hours work on the Poinsettia
topsides were undertaken by Trinidadian nationals, demonstrating a particularly high level of local
content in all management, technical, and administrative positions.
Returning to New Zealand
Prior to going on secondment to Canada in 2007, I had met OMV New Zealand’s former in-house
counsel in London. She briefed me on the developments in the industry “back home” and provided
me with relevant contacts in both oil companies and law firms in order to build a network. This I set
about doing over the next two or so years when returning regularly for Christmas, birthdays and
vacations.
In 2009 I returned from Canada to London and became a partner in a London law firm. I reconnected
with my kiwi connection and ultimately married her in 2012. The decision to move back to New
Zealand was not taken lightly – I already was a successful partner and had been offered a partnership
with one of the largest law firms in the UK with a significant salary increase. My wife was on a career
path to be an in-house head of legal for the European and African hub of a major American oil
company. I had followed the changes to the Crown Minerals Act, making submissions from London,
and could see what the Government of the day was doing – trying to promote the industry and
maximise the economic recovery of Crown minerals. Jobs cropped up on the wires so I flew back to
New Zealand to check it out, attending the 2012 petroleum conference, the year of the first “block
offer”. I was impressed by the level of energy and optimism in the industry and could see that our
skill-sets would be in high demand. We quit our jobs and returned back to New Zealand, arriving in
January 2013. I was immediately rewarded with a role as Todd Energy’s Commercial Manager.
Since January 2015, I have run my own legal consultancy business specialising in oil and gas, both
domestic and international, from Wellington. Law Society rules prevent me advising on other areas
due to the length of time I had been away from New Zealand. It was a brave move leaving New
Zealand’s largest domestic oil company at a time when oil prices were crashing, but the business
has had a mix of domestic and international clients that has seen it grow over the last three years.
In fact, having been impressed with the quality and utility of an intern and having had to use contract
staff from time to time, 2018 was the year that I thought I might hire staff. That will not happen now
and it is likely that I will give up my modest downtown office and instead work from home.
I have followed climate change since studying the possible legal implications at University in 1990. In
2016 I took “SCIE 401 – Climate Science and Decision Making” a post-grad course at Victoria
University. The course director was VUW’s head of its Climatic Research Centre (and IPCC working
group 1 scientist), Professor Dave Frame. Other presenters, well known in ‘climate circles,’ were
former New Zealand climate change ambassador, Adrian Macey, and interim Climate Change
Commissioner, Suzie Kerr. The suggestion of banning the exploration and production of oil and gas
was not considered at all as a relevant policy response because it is the demand side consumption
that should be the Government’s focus. In 2018 I became a founding member of the PEPANZ ‘net
carbon zero’ committee.
Outlook
Without question, had my wife and I foreseen that the proposed legislation was going to be introduced
we would not have returned to New Zealand. The option to return to the UK remains very real – we
always said that if it did not work out in New Zealand we can always go back to London and there
are job opportunities on the table – doing so would be a kind of ‘carbon leakage’ where I would
continue plying my trade but pay tax somewhere else. Complicating those considerations however
is the arrival of two kiwi children, a 4-year-old boy and a 20-month-old girl. The thought of us taking
them away from our respective parents who deserve to enjoy their grandchildren weighs on our
minds heavily.
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We will survive – however, the dream that one day young lads from Hawkes Bay might commute to
and from different parts of New Zealand, or even abroad, supporting their whanau, having acquired
skills that they would not have otherwise acquired, is gone. Also gone is the hope for economic
independence that provides the incentive for better life choices and integration into society – the
virtuous circle between individuals and society that promotes well-being - surely a key objective of
any government.
In 2010 ‘Tommy’ was jailed for 7 years for armed robbery.

Industry contribution to New Zealand: We
should do more!
Estimating future revenues from yet to be discovered fields
MBIE RIS
The industry’s direct contribution to the Treasury is reflected in the Regulatory Impact Statement:
Proposed Changes to the Crown Minerals Amendment Act 1991, prepared by the Ministry of
Business, Innovation and Employment (“MBIE”). They note that the “fiscal impact to the Crown of
this scenario relative to the counter factual using a 3% discount rate is in the range of a present value
of -$1.2B (real) and -$23.5B (real), with a midpoint estimate of -$7.9B (real)”. They go on to note that
there will be a considerable impact on company profits with a range between “-$199M (real) and $7.3B (real), with a midpoint of -$2.1B (real)”.
Public comments attributable to the Minister
Comments from the Minister of Energy, Resources and Markets (the “Minister”) and the Deputy
Prime Minister suggesting that the estimated range is so wide that the analysis cannot be relied upon
is a deliberate attempt to mislead the public to cover up poor decision making. It also ignores the
point that the low case will effectively result in the low emission outcome the Bill seeks to advance,
i.e. the low case equates with no discoveries and consequently results in achieving the government’s
climate change objectives without the need for intervention.
The high case, of course, reflects considerable success with the drill bit. Such success may or may
not add to New Zealand’s emissions profile – any offshore discovery, unless close to Taranaki
infrastructures, will likely be developed into LNG for export into the local South East Asian market
which is currently utilising coal as its primary means of fuel for power generation. Landed gas need
not be burnt. The Government can shape how any discovery is developed – this is an important
point: the proposed Bill is completely unnecessary. Under section 41B of the Crown Minerals Act
1991 (“CMA”) the Government already has the power to control the use to which newly discovered
hydrocarbons are put – for example, they might be burnt (in conventional power – generation) or
decarbonised (where natural gas is reformed into hydrogen with carbon being sequestered or
reused) or refined to non-combustible products – methanol, urea or for ammonia for export.
The estimates of undiscovered reserves upon which MBIE’s conclusions are based are derived from
the government’s adviser, GNS in their report “Potential undiscovered oil and gas resources of New
Zealand” which was presented in two phases, an initial 5-page report dated 20 February 2009
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followed by a subsequent 11-page report dated 23 April 2009 (the “GNS Report”).6 It speaks volumes
that the decision to ban exploration was made without updating and reinforcing this advice.
As is common in reports of this nature, on the first page of both reports a boiler plate legal disclaimer
is prominently displayed:

It is surprising that the Minister chose to publicly dismiss the modelling by referencing the first part
from the boilerplate disclaimer:
“The business of quantifying undiscovered resources is fraught with difficulty and there
are numerous possibilities for error.”
Because the disclaimer is standard wording anyway and, in any event, GNS go on to explain that:
“A thorough evaluation would require dedicated mapping of potential exploration leads
and prospects, volumetric calculation of trap size, and risk analysis of petroleum charge.
This was well beyond the scope of the present analysis. The results should be treated
with caution, and as a “first-look” yardstick only.”
In other words, more robust data could be sourced if time and resource were available. Nevertheless,
they confirm that this analysis is robust, within its limitations, when they note that:
“The overall aim is to attempt to estimate what the scale of economic transformation
might be, in order to better inform Government energy and macro-economic policy
making, including development of strategies to maximise the return of the Crown
petroleum estate, and to manage future production supply and demand trends.”
They then present their conclusions in the following tables showing an estimated ‘P50’7 undiscovered
resource of ~6.3 billion barrels of oil, ~1.1 billion barrels of condensate and ~40 trillion cubic feet of
gas - equivalent to 7 Maui’s: 7 Taranaki – like regions dotted around New Zealand.

6

Available at https://www.mbie.govt.nz/info-services/sectors-industries/natural-resources/oil-and-gas/petroleum-expertreports/GNS-science.pdf/view last visited 11 October 2018.
7

‘P50’ is a statistical term meaning that as likely above or below the stated number.
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This submission says that two points arise from the GNS Report for consideration by the Select
Committee:
1.

Clearly the work done by GNS is robust, within its limitations, and has been used for “energy
and macro-economic policy making”. It demonstrates significant, nation changing,
prospectivity that could have an immensely positive impact on ordinary New Zealanders all
around the country;

2.

It acknowledges that it is limited due to time and resource – in particular, the time needed for
“mapping of potential exploration leads and prospects, volumetric calculation of trap size, and
risk analysis of petroleum charge” was acknowledge as “well beyond the scope of the present
analysis”.8

Consequently, this submission strongly advocates for a halt to the proposed legislation so that this
work may be undertaken, and the prior work updated. In the meantime, the existing advice from the
GNS Report must prevail and is correctly utilised in the MBIE analysis. New Zealanders must know

8

Page 9 GNS Report phase II.
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that if this proposal advances then this Government proposes to close off the, ‘as likely as not,’
prospect of 7 more Maui fields dotted around the regions.
Other Crown Commissioned Reports
The MBIE analysis should not come as any surprise. Other Crown commissioned reports have been
sourced from internal and external sources and are helpfully archived together on the New Zealand
Petroleum & Minerals website.9 The reports were sought to understand the industry’s value
proposition and provide advice as to optimising the legislation in order that it might most benefit New
Zealand. The process, starting in 2009, culminated in the adoption of the annual Block Offer process
in 2012.
The enabling legislation included: Amendments to the Crown Minerals Act 1991 that were consulted
on throughout 2012; the Exclusive Economic Zone Act in 2012; changes to health and safety laws
and the adoption of a supporting Petroleum Programme in 2013 – in all, a well thought through,
thoroughly researched integrated package of measures to stimulate interest in maximising the
economic recovery of Crown minerals for the benefit of New Zealand – whilst there is room for
improvement, in my opinion having worked in numerous jurisdictions around the world, this is a
package for which New Zealand can be proud.
I encourage each member of the Select Committee to read each of the Crown commissioned
reports in brief or in detail – they each, unequivocally, provide robust data supporting the
MBIE conclusions reinforcing the principle submission set out herein: that the proposed
legislation be re-considered for the sake of the nation’s prosperity.
For example:
1.

Stuart McDouall’s Stepping Up” report (2009) makes for insightful reading. At the time the Tui
field had just come onstream and provided very useful data. They stated:
“In respect of oil and gas, Tui again provides a useful baseline. At current oil
prices, Tui’s total whole-of-life 2P field revenue is likely to exceed $4.0 billion in
nominal terms. Of that, McDouall Stuart projects that $2.75 billion (70%) will be
paid out to suppliers, employees and shareholders, with the balance, $1.25
billion, paid to government as royalties and taxes.
A national, say, 20 billion boe* estimate is equivalent to 400 Tui fields. Applying
Tui’s economics to the estimated national oil and gas endowment at current
prices implies more than $1.5 trillion in gross revenue, two-thirds of which would
be paid out as production costs and dividends. Total government take of around
$1 trillion, would approximate 16 years of core annual government spending at
current levels.” [ * the GNS estimate equals ~14.5 billion BOE].

2.

MBIE’s Economic Development Group’s “Occasional Paper 10/07, August 201210 contained
the following information on pages 3 to 5 that demonstrates the profound and positive effect
the oil and gas industry has had on the Taranaki economy:

9

These reports are available on the New Zealand Petroleum & Minerals website at https://www.mbie.govt.nz/infoservices/sectors-industries/natural-resources/oil-and-gas/petroleum-expert-reports last vistied 11/10/2018.
10

Available at https://www.mbie.govt.nz/info-services/sectors-industries/natural-resources/oil-and-gas/petroleum-expertreports/pdf-documentlibrary/Economic%20contribution%20and%20potential%20of%20NZs%20oil%20and%20gas%20industry.pdf
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Figure 1: Oil and gas fields in Taranaki

Source: Ministry of Business, Innovation and Employment
Figure 2: Average labour productivity by region (2011)
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Figure 3: Output per person by region (2011)

Figure 4 below shows the contribution of different sectors to the Taranaki economy in 2011. The
mining sector, which includes oil and gas activities, was directly responsible for 23 percent of regional
gross domestic product (GDP) in 2011.
Figure 4: Sector contributions to Taranaki GDP
Real GDP in 2011 $m for Taranaki

2008

2009

2010

2011

195,432

192,484

191,211

194,277

Taranaki Region

5,970

5,911

6,020

6,035

Mining

1,492

1,382

1,467

1,384

Manufacturing

983

901

869

922

Rental, Hiring & Real Estate Services

657

697

766

709

Agriculture, Forestry & Fishing

342

350

353

360

Health Care & Social Assistance

304

310

317

319

Retail Trade

306

305

307

313

Construction

320

315

283

289

Wholesale Trade

254

246

236

232

Transport, Postal and Warehousing

206

206

203

231

Professional, Scientific & Technical Services

155

175

185

181

New Zealand
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Information Media & Telecommunications

127

135

135

168

Electricity, Gas, Water & Waste Services

107

147

157

168

Public Administration & Safety

165

171

159

165

Financial & Insurance Services

137

155

150

151

Education & Training

137

139

147

151

Administrative & Support Services

115

107

115

125

Accommodation & Food Services

69

70

69

68

Art & Recreational Services

51

57

58

53

Other Services

43

43

45

46

Source: BERL, Statistics New Zealand

The successes in Taranaki have also had positive effects on the broader macroeconomy.
In 2009, the petroleum and minerals sectors contributed 2.3 percent of GDP – oil and gas
production accounted for 1.5 percent.
The oil and gas industry also generates around $400 million in annual royalty and around
$300 million in annual company tax revenue for the government.
Oil is now New Zealand’s fourth-largest merchandise export, despite the fact that production
is limited to a relatively small number of fields and only one petroleum basin (Statistics New
Zealand, 2011).
Figure 5: The value of oil exports in comparison to other commodities

12 months ended June, millions of dollars
Commodity

2009

2010

2011

1. Milk powder, butter and cheese

8,970

8,840

11,335

2. Meat and edible offal

5,526

5,058

5,398

3. Logs, wood and wood articles

2,330

2,638

3,200

4. Crude oil

1,964

2,126

1,990

5. Mechanical machinery and equipment

1,842

1,647

1,733

Source: Statistics New Zealand
3.

NZIER’s “Value of oil and gas exploration: Hypothetical scenarios”, NZIER report to the
Ministry of Economic Development, March 2012 11 sought what the impact a single major oil
and gas development may have on the New Zealand economy. It concluded:
“We use a computable general equilibrium model to estimate the impact on the
New Zealand economy of a P50 oil and gas development scenario.
•

The development would generate an additional $1.5 billion of export revenue
in an average year of production.

•

Gross domestic product rises by 1.2%, on average, for the duration of the
field’s production.

11

Available at https://www.mbie.govt.nz/info-services/sectors-industries/natural-resources/oil-and-gas/petroleum-expertreports/pdf-document-library/NZIER%20report.pdf
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4.

•

The impact of the export revenues is dampened by the fact that the profits go
to the owners, who are likely to be offshore. After tax and royalty payments –
which account for about 42% of the gross profit -- 90% of the remainder go
offshore, so a better measure of returns to NZ is gross national disposable
income. It rises by 0.77%: even after offshore payments, the New Zealand
economy is considerably better off.

•

Royalties are $320m per average year of production. These are assumed to
be used to reduce national debt, which increases disposable incomes.

•

Households also benefit through slightly higher real wages. Aggregate
employment at a national level is assumed to be fixed, but there is strong
growth in employment in the oil and gas industry and supporting supply and
investment sectors. That reflects the higher effective productivity of labour in
those industries following a major find.”

Woodward Partners report for the Ministry of Economic Development, Valuation of the Crown’s
Royalty Streams from Petroleum Reserves12 found13:
a.

Low Case: $1,613 million - using a low valuation case that assumes a rate of exploration
no greater than current, and an oil price path dropping from today’s US$70 per barrel to
US$55 per barrel in 2035.

b.

Mid Case: $5,545 million - The Mid valuation case assumes a rate of exploration no
greater than recent levels, and an oil price path rising smoothly from today’s US$70 per
barrel to US$125 per barrel in 2035. They note that “Even the P90 valuation is greater
than the total valuation of the producing fields ($3,321 million vs $3,191 million).”

c.

High Case: $10,269 million - The High valuation case assumes the rate of exploration
activity accelerates by approximately 50% over the next 10 years, and an oil price path
rising from today’s US$70 per barrel towards US$120 to US$200 per barrel in 2035.

In conclusion under any modelling scenario, including that provided by MBIE, future exploration has
considerable value to the nation. It is irresponsible to ignore this modelling, or dismiss it out of hand,
to the detriment of New Zealanders, many of whom depend directly on this industry for their wellbeing.
The ‘cluster’ effect on service companies
Aside from lost petroleum revenues, the knock on or ‘cluster’ effect of petroleum activities is well
documented. Whilst it is the oil companies that make the critical decisions relating to a field
development within a permit area, all of them will outsource work to external service providers, either
home or abroad. The basic funds and work flow is illustrated by the below diagram.

12

March 2011, available at https://www.mbie.govt.nz/info-services/sectors-industries/natural-resources/oil-andgas/petroleum-expert-reports/pdf-document-library/woodward-report.pdf
13

Pages 20-26.
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Organisations provide services of varying materiality to oilfield operations, either specifically as oil
field service providers or generically, as part of a wider diversified portfolio of related industries such
as the construction, infrastructure operations and maintenance, environmental benchmarking,
marine services and logistics markets. Service companies are linked by externalities and
complementarities of different types and are usually located near each other forming an industrial
‘cluster.’14 The services are broadly categorised into specialist and generic services and may develop
organically in response to the needs of the permit holder cascading through the service sector as
illustrated in Figure 2. The cultivation of such clusters is often the trigger for regional growth as each
business feeds off the other resulting in a virtuous circle of growth and associated prosperity. Having
access to a highly skilled, technical, cluster providing the services provided by those in Taranaki will
be key to the establishment and operation of low-carbon infrastructure.

For a discussion on industrial clusters more generally see Shakya M, Clusters for Competitiveness – A practical Guide &
Policy Implications for Developing Cluster Initiatives, International Trade Department, World Bank, Washington DC, February
2009, page 1.
14
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Figure 2: Service sector ‘cluster’

The Taranaki oil and gas ‘cluster’ was detailed in a schematic featured in McDouall Stuart’s Stepping
Up. It is reproduced below at Figure 4.
The diagram is included, firstly to demonstrate the effect that a discontinuation of the need for oilfield
exploration and production services will have on the Taranaki industrial ‘cluster’ at a time when the
cluster should be expanding, not only in Taranaki but in other regions, but also to demonstrate the
tremendous potential future success with the drill bit might have on other regions in New Zealand.

Page | 19

Taranaki oil and gas cluster
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Case study 5 is an example of a “specialist” service provider.
Case Study 5: UNIMAR Offshore Support Services15
UNIMAR, a Nelson-based, New Zealand-owned company, was founded in late 2004 specifically to
cater to the growing offshore support services industry within New Zealand. Although UNIMAR’s
core target market is the offshore Oil, Gas & Mining (OG&M) sector, the company also services the
deep sea fishing fleet, among other clients. UNIMAR has contracting units, engineering facilities,
offshore supply and support base operations in Port Nelson and Picton’s deep water Shakespeare’s
Bay, as well as offices in New Plymouth.
Since its inception, UNIMAR has grown quickly, demonstrating that the market niche existed, and
has been involved in several key projects in the OG&M industry, including roles in the Tui and Maari
developments. UNIMAR’s revenue has grown from zero four years ago to around $20 million today,
most of which feeds back to local suppliers.
Late in 2008, UNIMAR successfully raised further capital to meet its initial investment requirements
for a specialised Anchor Handling Tug Supply (‘AHTS’) vessel. The investment case highlighted the
opportunity presented by the absence of any New Zealand-owned and based vessel capable of
providing heavy maritime support services, such as anchor handling and drilling rig servicing to the
OG&M sector. Vessels providing these services in local waters have tended to be Asian-based ships
charted for specified periods to match local work programmes. The absence of a locally owned and
based vessel was considered a factor weighing on decisions by local operators and explorers to
commit to work programmes. Lower mobilisation cost was another key aspect of the business case,
and potentially of significant advantage to potential customers. The absence of a locally based vessel
also meant that the timeliness of response to a local offshore incident, such as a FPSO losing its
mooring, was limited to those (if any) vessels immediately in the region and able to respond.
The capital raising was undertaken to enable UNIMAR to fund an initial instalment on a AHTS vessel,
with the intention to purchase the vessel after a period of time. Significantly, the major new
shareholders are a unique combination of New Zealand investors: Port Nelson Ltd, the local Port
company, and Putake Ltd, the investment arm of the Iwi-owned Lake Taupo Forestry Trust.
As the number of projects operating within the Taranaki and other basins has risen, the viability of
locally- provided support services has increased. The economics of basing a vessel permanently in
New Zealand have improved markedly, and annual utilisation for the new vessel is expected to run
at between 65% and 85%.
UNIMAR’s forward pipeline of work is ultimately dependent on the level of seaborne exploration
undertaken in New Zealand waters.

The leading role of the oil and gas industry in
transitioning to a low emissions economy:
We need these guys.
There is a misconception that any energy derived from fossil fuels, including hydrocarbons, must be
bad for the environment. The narrative deliberately conflates energy sourced from fossil fuels with
high emitting energy. Whilst that has been the traditional outcome, the two concepts are quite
different. The oil and gas industry through various initiatives can produce low-carbon energy supplies
that meets the criteria for discharging post-2050 Paris Agreement commitments. Furthermore, such

15

This case study was prepared for a 2015 publication. In the time available, it has not been possible to update the case
study.
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energy is not subject to the problems of intermittency that plague renewables but will work in a
complimentary manner to deliver low carbon energy that is both secure and affordable.
Picking ‘winners and losers’ in the decarbonisation effort will inevitably result in an inefficient market
that will require subsidisation by the public either through government subsidies or a higher cost
energy market for consumers. This submission says that policies that are neutral between
technologies and sectors and fully account for costs are likely to be the most efficient and avoid
unintended negative consequences.
Consequently, it would be inefficient to rule out hydrocarbon based low-carbon energy from New
Zealand’s future mix by adopting the proposed legislation as unintended consequences are sure to
arise. For example, as it’s AGM on 10 October 2018, Genesis’ CEO, Marc England, commented that
“by introducing significant uncertainty over gas supplies, particularly in the 2030s, it becomes much
harder to remove coal from the electricity system”.16

Natural gas
It is widely acknowledged that natural gas, that has displaced coal in power generation, is the main
reason for the reduction in CO2 emissions in the United States. The United States natural gas
industry is responsible for the reduction of more CO2 emissions than any former vice president,
NGO, government or inter-governmental organisation. The proliferation of LNG from both the United
States and Australia into south east Asian markets is a “win/win” for both the domestic producers
and the climate. As the various reports referred to earlier demonstrate, there is considerable potential
for New Zealand to make an LNG size discovery. Not only are there structures of significant size that
have the capability to hold such a resource, but also there are working hydrocarbon systems all over
New Zealand as demonstrated by hydrocarbon seeps both on and offshore, gas hydrates in place,
shows in numerous exploration wells in various parts of offshore New Zealand and, of course, the
world class discovery of Maui which, almost certainly, is not alone.17
The international demand for natural gas is forecast to increase significantly in time, and particularly,
in markets proximate to New Zealand.
Chinese Thirst for Natural Gas
On 23 June 2017, 13 Chinese governmental authorities including among others the NDRC (National
Development and Reform Commission), the Ministry of Science and Technology and the Ministry of
Industry and Information Technology jointly issued the ‘Opinions on Accelerating the Utilization of
Natural Gas’ (“Utilization Opinions”). The Utilization Opinions point out that natural gas should be
cultivated to become one of the major sources of energy in China’s modern clean energy system.
The State aims to raise the proportion of natural gas in the primary energy consumption structure to
roughly 10% and to expand the capacity of the underground gas storage to 14.8 billion cubic meters
of effective gas supply by 2020. By 2030, the State aims to achieve primary energy construction
structure of 15% and underground storage capacity of more than 35 billion cubic meters. The
Utilization Opinions sets out several major tasks including among others the implementation of
urban gas fuel projects, the implementation of gas-fired generation projects, the implementation of
industrial fuel upgrading projects, and the implementation of transportation fuel upgrading projects.
Furthermore, the Utilization Opinions puts forward several requirements, including building up a

16

Reported by “Energy News”, 10 October 2018.

17

In explanation: It is very unusual for large hydrocarbon accumulations to be found on their own. It is more typical for a large
accumulation to be followed by numerous other finds within the area making up the same sedimentary basin. New Zealand
simply has not done enough exploration and historically that has been because gas could not be exported to a market.
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market for natural gas, improving the price mechanism, widening financing channels, and
implementing stringent environmental protection policies.
NDRC issued the Circular on Improving Work to Reduce Coal Consumption by Using Alternatives in
2016, which required strict law enforcement to slash the coal consumption of overcapacity industries,
including strict control (ban) on new capacity, accelerated elimination of backward capacity and
reduction of overcapacity in (potential) overcapacity industries, such as iron and steel, coal, cement
clinker, plate glass, and coal power. In 2016, the Beijing-Tianjin-Hebei region implemented key
projects, such as the comprehensive transformation of coal-fired boilers and the replace of coal by
waste heat and geothermal energy for residential heating, in order to curtail coal consumption. The
pilot scope of coal consumption reduction by using alternatives was further expanded from three
key regions, i.e. the Beijing-Tianjin-Hebei region, Yangtze River Delta, and Pearl River Delta, to other
regions including Liaoning, Shandong and Henan, and the project type of pilot was gradually
extended from electricity projects to non-electricity projects. In 2016, China's coal consumption
totalled 3.78 billion tons, a decline of 190 million tons or 4.7% over last year.
NDRC issued the 13th Five-Year Plan for Natural Gas Industry, which defined the development
objectives and key tasks for the natural gas industry during the 13th FYP period. In 2016, the
production and consumption of natural gas attained, respectively, 137.1 billion m3 and 205.8 billion
m3 and the proportion of natural gas in the primary energy consumption approached 6.4%.
The Chinese government is always endeavouring to secure more natural gas from different sources
and I strongly believe the government and all the companies are very interested in purchasing natural
gas from New Zealand.18
Gas for heavy transport and shipping
With the International Maritime Organisation prohibiting the use of high sulphur bunker fuel for
shipping from 1 January 2020, we can expect a run on our diesel creating a spike in diesel prices.
This will have considerable effect on our farming community, transport and food prices. The shipping
industry is now moving to alternative fuels and we can expect the world’s shipping fleets to transition
to LNG and methanol throughout the 2020s. In order for New Zealand to stay competitive our ports
will need to supply LNG and methanol for shipping fuel. LNG is also being used for trucks and ferries.
New Zealand currently has the largest methanol plant in the world in New Plymouth. Split into three
‘trains’, each needs a long-term supply of gas otherwise they will close in succession. Unless we
secure our own supply from domestic sources then we will need to import both methanol and LNG,
otherwise New Zealand will be unable to service container shipping, tankers and passenger liners.
This will have a detrimental effect on our exports and tourist industry as well as making all incoming
goods more expensive as vessels fill up in Australia rather than come direct to New Zealand. We
will also miss out on being a fuelling hub on the route to and from South America as envisaged by
the Belt and Road Initiative, explained in more detail below.

18

Email communication of 29 September 2018 from Leslie Zhang, General Counsel and Vice President, United Energy Group
Limited http://www.uegl.com.hk/en/aboutus. Authorised for disclosure, 11 October 2018.
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Case Study 6: Port Kembla LNG, New South Wales19
South Australia are close to sanctioning a
new natural gas import terminal due to the
dearth of local supplies exacerbated by
prohibitive state regulation. The Port
Kembla gas terminal comprises a Floating
Storage and Reclassification Unit (“FSRU”),
associated wharf facilities and a short
connecting pipeline to the regional gas
FSRU Schematic
transmission network. It will deliver 100 PJs
of natural gas every year, about half of
what New Zealand producers currently deliver. The forecast capital cost is between A$200 and A$300
million. The construction of the Port Kembla LNG Terminal is anticipated to take 12 months to
complete, When New Zealand runs short of gas, it will be likely that this type of facility will be built
locally in order to take delivery of LNG produced in Australia or south east Asian markets to support
ongoing demand for gas.

Carbon capture, utilisation and storage (“CCUS”)
Most will have heard of “carbon capture and storage” which is a technique by which CO2 is reinjected
underground, usually into disused oil and gas reservoirs, and permanently stored. Issues relating to
commerciality have hindered the advance of this, otherwise well understood process. Consequently,
the oil and gas industry has been looking at initiatives by which disused carbon may be used
profitably in another process in which it is permanently sequestered and stored. This is known as
“carbon capture, utilisation and storage”, and it will be a significant contributor to the goals of the
Paris Agreement.
The Oil and Gas Climate Initiative (“OGCI”) is leading in the development of CCUS projects. The
OGCI is an association made up of the leading oil and gas suppliers in the world, including New
Zealand’s key oil supplier, Saudi Aramco, and industry participants, Shell, Chevron, Equinor and
gasoline distributers BP and Mobil (ExxonMobil). As of 2017 they had USD$6.3 billion invested in
low carbon technology. The following table and text is adapted from the At Work Committed to Action
– A report from the Oil and Gas Climate Initiative, September 2018. 20
Oil and Gas Climate Initiative carbon mitigation projects in development
MITIGATE CARBON DIOXIDE

October 2017

Inventys aims to halve the
cost of carbon capture
through its breakthrough
scalable technology and use
a distributed supply model to
build a physical CO2
marketplace that can enable

IMPACT

Inventys is currently
working on a carbon
capture pilot plant
demonstration
programme and
manufacturing
capabilities in 2019,

19

More information available at https://ausindenergy.com/file/2018/06/lNG-Import-Terminal-1-1.pdf last visited 10 October
2018.
20

Reproduced with the kind permission of the OGCI received 10 October
https://oilandgasclimateinitiative.com/wp-content/uploads/2018/09/OGCI_Report_2018.pdf

2018

and

available
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at

the utilization of carbon
dioxide on a gigatonne scale.

allowing the company
to go to market in 2020.

October 2017

Solidia has developed
patented systems for
producing lower-emissions
cement and concrete cured
with carbon dioxide rather
than water. Together, these
innovations lower the carbon
footprint of cement and
concrete by 70% and water
usage by 80% throughout the
concrete production process.

Solidia is expanding its
commercial traction
with large-scale pilot
facilities in three
countries, leveraging
machine learning to
enhance measurement
and control of
production, as well as
accelerating R&D in
ready-mix applications.

February 2018

Econic uses pioneering
catalyst technology to
incorporate carbon dioxide
as a raw material into
polyols, the basis of all
polyurethanes. Its aim is to
replace 30% of polyol
production with its new
production technologies,
potentially reducing carbon
dioxide emissions by up to
3.5 million tonnes per year.

Econic opened a
demonstration plant in
2018 and is moving
towards adoption of this
technology by existing
polyol producers at full
scale.

An early-stage UK-based
concept that aims to build the
world’s first commercial gas
power plant using CCUS and
provide carbon transport and
storage infrastructure for a
surrounding industrial hub.

Our investment is
helping the project team
to develop a
commercially viable
concept and basic
engineering design to
demonstrate the
project’s technical and
commercial viability, for
both the government
and private sector to
support with
confidence.

August 2017

In 2019 the OGCI plan to expand its areas of operation to the natural carbon sinks (such as forestry
and oceans) while pursuing efforts in supporting low carbon policy. The New Zealand industry is also
considering how forestry might act to offset its emissions.
Local engagement
As countries work on their mid to long-term decarbonisation strategies, there is a growing recognition
of the need to move beyond a narrow view of climate action, based largely on renewables and
electrification, to a more comprehensive one that addresses the economic impact of fully achieving
the Paris goals. In particular, there is a growing awareness of the need to ensure that measures
designed to implement climate targets in one country do not just push industrial companies to
relocate or go out of business (known as “Carbon Leakage). This issue was recognised as a
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‘minimum’ requirement by the Bolger government when negotiating the UN Framework Convention
on Climate Change.21
From this perspective, some governments are starting to consider CCUS as a valuable building block
in their broader decarbonization effort, and one that can support the development of competitive low
carbon industries that will be necessary to underpin regional development and create jobs for the
future.22
In the Netherlands, for example, the government aims to make CCUS a key component of its plan
to reduce industrial emissions by 2030, so it can achieve its target of reducing carbon dioxide
emissions by 49% over 1990 levels. Its focus on CCUS for industry is based on government research
showing that electrification alone could not decarbonize heavy industry, which accounts for over 30%
of carbon dioxide emissions, quickly enough to reach its target. The main focus is likely to be on
refineries, steel production and hydrogen production from natural gas.
In the UK, the government sees CCUS as an opportunity to regenerate industrial areas, gain
competitive advantage as a technology leader and meet targets to reduce greenhouse gas 23
emissions by 80% on 1990 levels by 2050.24 The Department for Business, Energy and Industrial
Strategy set up a Cost Challenge Task Force, with active OGCI participation.
The taskforce’s final report, published in July 2018, stressed the importance of:
•

focusing on CCUS in industrial clusters to create new low carbon industry regions that can take
advantage of economies of scale and that will attract new low carbon businesses;

•

creating separate business models for capture and for transport and storage infrastructure to
realize value and lower costs;

•

enabling early investment in different carbon capture applications.

On the back of this progress, the Clean Gas Project, a UK project concept acquired by OGCI Climate
Investments in 2017 from the UK Energy Technologies Institute, has begun to engage with industrial
and government stakeholders in the Teesside region to put a cluster in place that aims to ensure
demand for the carbon transport and storage infrastructure provided. A decision on further financial
investment will be made after the government announces its intentions for CCUS, clarifying the
viability of the project. At this stage, OGCI will seek co-investment for the detailed engineering
(FEED) and project investors for the build phase.
In the Middle East, oil producing countries are exploring the potential of ramping up their CCUS
activities to accelerate the development of a diversified clean manufacturing industry. The aim is to
achieve both national diversification and global climate goals. OGCI will hold a workshop in Saudi
Arabia in November 2018, bringing together government and industry leaders to discuss how OGCI
might support their efforts for CCUS in the Gulf region.
In the USA, the extension of enhanced 45Q tax credits this year – $50 per tonne for carbon captured
and stored and $35 a tonne for associated storage through enhanced oil recovery brought
entrepreneurial energy into the CCUS world. The principle of giving carbon a value could help bridge
the commercial gap needed to deploy CCUS projects. The USA is already a significant player
accounting for over half of the large-scale CCUS projects currently operating. A number of OGCI

21

See Minutes of a Meeting of the Environment Committee held 28 April 1992 (Ref: ENV(92) 15, para d(iv).

22

Zero Emissions Platform (ZEP), Role of CCS in a below 2 degrees scenario, July 2018 available at
http://www.zeroemissionsplatform.eu/news/news/1689-launch-of-zep-report-qrole-of-ccus-in-a-below-2-degreesscenarioq.html
23

CCUS analysis from the Oil and Gas Climate Initiative.

24

https://www.gov.uk/government/publications/clean-growth-strategy/clean-growth-strategy-executive-summary
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member companies are also actively participating in the National Petroleum Council CCUS project,
commissioned at the request of the US Secretary of Energy.
Circular carbon model
The OGCI are developing a “circular carbon model” where energy resources are used highly
efficiently to reduce emissions, while remaining carbon dioxide is captured and used, stored or
neutralised through offsets or investment international sinks.

The Circular Carbon Model

They stress the importance of:
1.

Focussing on CCUS and industrial clusters to create new low-carbon industry regions that can
take advantage of economies of scale and that will attract new low-carbon businesses – clearly
the Taranaki region in New Zealand is a good candidate, as advocated for already by Hiranga
Energy.25

2.

Creating separate business models for the capture and for transport and storage infrastructure
to realise value and lower costs. In New Zealand that must start with enabling legislation but
private sector financing models that are used regularly in fund infrastructure would be more
than adequate to fund CCUS, and related, development.

Next steps
The OGCI plan to look at a broad range of potential areas including unlocking and de-risking storage
capacity, investing in low emission projects, helping to develop policy mechanisms and mobilize

25

See Tapuae Roa: Energy Futures Action Plan March 2018 available at http://www.makeway.co.nz/media/1030/energyfutures-action-plan-march-2018.pdf
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capital, and supporting critically important R&D and technology. Their stated aim is to cooperate
closely with governments, industries and financial institutions to design solutions that are technically
feasible, economically viable, safe and at sufficient scale to have an impact on climate change.
Conclusion
Having the upstream oil and gas industry apply its unparalleled engineering expertise, access to
capital markets and global reach to climate solutions gives the prospect of solving the climate issue
a huge lift. As I wrote in an article published in 2016 “the key challenges of climate change play to
the strengths of the petroleum industry like no other industry: it is a global phenomenon requiring
huge capital outlay and innovative engineering solutions.”26
However, the proposed legislation rules out this important industry from participating in such
initiatives here in New Zealand.

CO2 used in power generation
Outside the OGCI, new technology under development uses CO2 in power generation. CO2 is used
to turn turbines, rather than water, in creating electricity. The added costs of separating the CO2
and sequestering it are made up by more efficient power generation. This “Allam cycle” power
system, being developed by NET Power LLC in Texas, USA, offers a pathway to the continuing use
of hydrocarbon fuels for the generation of power at low cost with near complete capture of
greenhouse gases, making it a critical technology in addressing global climate change. The
demonstration plant was successfully tested earlier this year with the successful firing of a 50 MWth
Toshiba commercial-scale combustor. The technology will now be upscaled to 300 MWe-class
commercial-scale plants with commercial deployment targeted for 2021. 27
However, it will need a long-term gas supply to support its construction and operation here. Without
such a supply we are limited in our options: intermittent wind and solar, or coal.

Hydrogen28
Hydrogen is widely viewed as the fuel of the future – the destination after transitioning from natural
gas. It can be blended with natural or bio gas for pipeline shipping or transported by fuel cell or by
ship as ammonia.
Presently, it may be manufactured by way of electrolysis: where electricity is generated and
separates hydrogen from oxygen in water. At present this is only efficient if the electricity is ‘surplus’
i.e. when dams are full, or the wind is blowing, or sun is shining, but there is no demand. Designing
power plants to deliver surplus electricity is not economic in today’s market – it requires an ‘overbuild’ of capacity for which no return is made. Even developing over-capacity to market hydrogen
abroad would mean New Zealand generators competing with cheap hydrogen developed from
Australian natural gas and coal as described below.

“Climate Change – Leadership from the Petroleum Industry” Energy News, December 2016.
https://www.linkedin.com/pulse/climate-change-leadership-from-petroleum-industry-sean-rush-llm/
26

Available at
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More information available at https://www.prnewswire.com/news-releases/net-power-achieves-major-milestone-for-carboncapture-with-demonstration-plant-first-fire-300656175.html, last visited 9 October 2018.
I am aware of a 2007 report prepared by CRL Energy Limited “Costs and impacts of a Transition to Hydrogen Fuel in New
Zealand” which was useful in its time but should be refreshed given global developments – e.g. in Europe see
https://hydrogeneurope.eu/hydrogen-transport-distribution
28
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Hydrogen may also be made by steam methane reformation (“SMR”) from natural gas. This process
produces 95% of the world’s hydrogen and is utilised all over the world as proven technology with
well understood costs. There are currently 4.500 km of hydrogen pipelines in the US, Germany,
France, The Netherlands and Canada and others.29 Much of New Zealand’s distribution network is
already ‘hydrogen ready.’30
Financing of SMR units and associated infrastructure (probably between $1 billion and $3 billion
depending on whether a returning CO2 pipeline to Taranaki is needed for sequestration) can follow
well understood tolling, leasing or other project financing structures common in the private sector –
costs could even be recovered from pipeline and lines users as part of the regulated asset return
mechanisms. Once in place such ‘hydrogen ready’ infrastructure can also be utilised for hydrogen
manufactured from electrolysis – for example by hydro-generators instead of spilling water when
dams are full. It presents a neat, private sector led solution, to a future de-carbonised electricity
generation and transport fuel network underpinned by hydrogen.
This submission suggests that more thought needs to be undertaken to the development of a
hydrogen economy that is firstly funded by private sector oil and gas participants, upstream and
downstream, using natural gas and SMR, and for which renewable electricity generators would be
able to apply their surplus electricity to electrolysis and participate. Using surplus renewable
electricity would, both lower the carbon footprint of New Zealand’s electricity generation and catalyse
the roll out of hydrogen transportation infrastructure. This would then merge the electricity and
transportation energy markets, ameliorating intermittency issues associated with renewables, whilst
eliminating the need to ‘over-build’.
Leeds H2
The most advanced project in this space is the Leeds H2 project, which involves the conversion of
the city of Leeds in northern England to run from natural gas to hydrogen. The project involves taking
North Sea gas, reforming it through a steam methane reformation unit, delivery of hydrogen to homes
and businesses in place of natural gas. Carbon that is removed in the process is permanently
sequestered in a disused oil and gas field. Similar multi-billion-dollar projects to the Leeds H2 project
are being rolled out globally. Japan’s main pathway to a low-carbon economy is dependent on
hydrogen derived from Australian LNG, known as the “Hydrogen Highway”.
Transportation
A hydrogen fuelling network for motor vehicles is already being rolled out in the EU. Known as the
‘H2ME1 project, it started in 2015 and will run through to 2020. More information can be found at
this link https://h2me.eu/ but the key take-away is that hydrogen motor vehicles are here, they do not
require grid upgrades, they can be fuelled by both natural gas and electrolysis (where electricity is in
over-supply) and the infrastructure (pipelines, storage, SMR units) can be funded using standard
private sector structures.
Unquestioningly, hydrogen as a fuel for heavy vehicles is the medium (10 year+) to long-term
solution. Whether it be trucks, trains, ferries, tractors or 4x4 utes. EVs are unsuitable for heavy
transport as the weight of the battery pack provides a constraint on the load it can haul. Discussions
with Hyundai New Zealand representatives 31 suggests that EVs are useful for short journeys between
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Source: https://hydrogeneurope.eu/hydrogen-transport-distribution

30

Source: Discussion with First Gas, 4 April 2018.

31

Wellington, 9 October 2018.
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homes and office and are likely to make up 30% of the motor vehicle fleet. The rest employed on
farms, heavy transportation, etc, will in time need to be serviced by hydrogen.
Furthermore, hydrogen fuel cells are a means by which homes can be self-sufficient. During the day
a fuel cell can be topped up with hydrogen from, for example, home solar using electrolysis. But at
present the most known and trusted technology to manufacture hydrogen at scale safely is by natural
gas reformation. Conceivably, this process could be applied to the Huntly Power Station and result
in New Zealand’s electricity generation being almost completely carbon-free, potentially as early as
2021.32
For fuel cells, hydrogen is widely seen as the most seamless transition fuel for petrol in motor
vehicles. This is because the filling and use of hydrogen vehicles is not dissimilar to what New
Zealanders used for LNG and CNG. The same processes used for distribution (via fuel stations) are
utilised and supply to those stations would utilise similar processes to the supply chain for petroleum
and diesel today. The advantages of hydrogen over electric powered vehicles includes fast refuelling,
longer drive capacity and reliability over solar and wind power. Unlike the use of EVs which would
require considerable upgrading of the national grid and the development of considerable generation
capacity, hydrogen vehicles would have no obvious impact on infrastructure or supply routes.
Finally, hydrogen can be exported, usually as ammonia. The major gas exporting nations, Brunei,
Norway and Saudi Arabia are already looking to secure a place in the south-east Asian market. The
Australian federal government’s top scientist has called for hydrogen to replace fossil fuels. He is
reported as saying “we would be helping Japan, Korea and other countries make their
contribution…from a global point of view it’s very significant.” 33 This is an opportunity for New
Zealand as well.

32

Note: Hydrogen from natural gas reformation needs to be associated with carbon capture and storage to result in zero
emissions. In New Zealand that technology is available. For a project such as Huntly, the already existing pipeline corridor
makes a connection back to Taranaki oil fields considerably cheaper and less technically challenging.
See Sydney Morning Herald article “Australia’s top scientist calls for hydrogen revolution to replace fossil fuels” 10 October
2018 available at https://www.smh.com.au/politics/federal/australia-s-top-scientist-calls-for-hydrogen-revolution-to-replacefossil-fuels-20181009-p508mj.html
33
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Fast Facts - Hydrogen
•

Hydrogen fuel cell electric vehicles (FCEVs) convert hydrogen into electricity and produce only
heat and water when driven. They offer an alternative to the conventional car, a driving
experience similar to electric cars, and zero local emissions. They also offer the potential for zero
CO2 emissions, depending on the electricity source.

•

When hydrogen is produced from natural gas – the
cleanest burning fossil fuel – it can greatly reduce
well-to-wheel CO2 emissions compared to
gasoline or diesel, due to the higher efficiency of
the fuel cell drive train.

•

The CO2 footprint of hydrogen produced from
electricity (via electrolysis with water) depends on
the CO2 intensity of the power source. Using
electricity to make hydrogen though electrolysis
could help absorb surplus wind and solar energy,
at times of low power demand.

EU Hydrogen distribution network

•

Hydrogen mobility is a ‘chicken and egg’ situation.
FCEVs will only be bought by customers if there is a refuelling infrastructure. Establishing and
maintaining investment in fuelling infrastructure is only commercially attractive and sustainable
if there are enough FCEV customers.

•

If barriers can be overcome, FCEVs, along with electrification via plug-in hybrid and batteryelectric vehicles, will make a material contribution to reducing emissions from road transport in
the coming decades.34

Electricity storage
Were New Zealand to adopt a hydrogen-based energy market, underpinned at least initially by
hydrocarbons, then it would have all the infrastructure necessary to develop hydrogen from other
technologies, such as electrolysis. Instead of hydro-generators spilling their lakes when full, they
could develop hydrogen which could be picked up by the likes of BP or Shell and stored in central
hub storage facilities that would be in place in most ports and distribution centres or blended into the
natural gas transmission system.
With the oil and gas sector essentially funding the rollout of the hydrogen infrastructure, the prospect
of using surplus electricity to manufacture hydrogen becomes good business sense.
Conclusion
The future of hydrogen in New Zealand is becoming more certain with the formation of the New
Zealand Hydrogen Association.35 Servicing the motor fleet from hydrogen generated from SMR will
support electricity generation from hydrogen which solves the intermittency issues associated with
renewables.
The technology also facilitates home hydrogen production from electrolysis using solar and the use
of surplus electricity to manufacture hydrogen for either subsequent power generation or for sale to
fuel distributors.

34

Source: Shell - https://www.shell.com/media/news-and-media-releases/2015/shell-to-install-nationwide-network-hydrogenvehicle-fuelling-pumps-germany.html
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See article from DriveLife 26 September 2018 available at https://www.drivelife.co.nz/2018/09/new-zealand-hydrogenassociation-steps-it-up/
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But New Zealand will need to develop a ‘hydrogen economy’ and current technology and commercial
limitations means this must be kick started from steam methane reformation using natural gas. But
if there is no gas and no oil companies to fund the initial infrastructure build then, because electrolysis
is not commercially viable (because of the need to over-build considerably), then it will inevitably fall
to the Government, either by subsidising the over-build or paying for the infrastructure roll out directly,
or coal will be used. This has already been signalled to politicians and regulations by NZ Windfarms
whose chief executive, John Worth, is on record as saying the “missing bucket of money” for the
country’s wind generation must be addressed in order to ensure there will be future renewable energy
investment.36

Conclusions
Consequently, the oil and gas industry expect to not only be part of the world’s energy mix in 2050
and beyond, but to lead in decarbonisation initiatives using hydrocarbons extracted in traditional
means but utilised in new, low-carbon, ways. The industry believes that these new “products” are
complimentary to the intermittent alternatives which can support these new petroleum products but
not replace them. Time will tell, but in the meantime policy neutral initiatives should be adopted that
allow market led outcomes. Consequently, moving to eliminate a potential source of the raw product
that is necessary for these technologies to be adopted, will result in the ongoing reliance on existing
high emission fuels and technology that cannot be replaced by renewables. Further, the inevitable
failure of renewables without Government support, as is already being hinted at, will be to the
detriment of the environment, industry and the New Zealand taxpayer.

Legal considerations: Have we checked?
The Paris Agreement and the UN Framework Convention on
Climate Change (“UNFCCC”)
International legislation in regard to climate change is very clear. Climate change is a “global” issue
requiring a global response.37 Global peaking of greenhouse gas emissions should be achieved “as
soon as possible”. Under Article 6 of the Paris Agreement, New Zealand has committed to adopt the
use of internationally transferred mitigation outcomes38 to deliver an overall mitigation in global
emissions. It is understood that accelerating, encouraging and enabling innovation is critical for an
effective, long-term global response to climate change. 39 New Zealand has committed to enhancing
the capacity and ability of developing country Parties to take effective climate change action.
On 8 August 2018, the New Zealand Contemporary China Research Centre hosted a delegation
from the Chinese People’s Political Consultative Conference for a roundtable on the “Belt and Road
Initiative”. The Belt and Road Initiative (BRI) is an ambitious project by which supply routes along
the traditional “silk” road and south and west through the Pacific and onto South America are being
established by Chinese and other BRI proponents. 40 It is expected that some 700 coal-fired power
stations will be built to support this initiative and may double China’s emissions. One marine spur
tracks across to South America with New Zealand being he obvious first or last stop to take on fuel
and provisions.
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Reported by “Energy News”, 30 July 2018.
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Article 2, Paris Agreement.

38

Article 6.3, Paris Agreement.

39

Article 10.5, Paris Agreement.

40

More information on the BRI can be found at https://nzchinacouncil.org.nz/beltandroad/ last visited 8 October 2018.
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I asked the delegation how this project would be consistent with climate change objectives. The
response was clear: “We want to use natural gas”.

Route of the Belt and Road Initiative

China has lifted more than 600 million people out of poverty in recent decades. 41 The BRI will
enhance the lives of some 2 billion along its route, lifting millions of people out of poverty and into
the middle class. This fact on its own is consistent with climate change policy. Article 7 of the United
Nations Framework Convention on Climate Change (“UNFCCC”) states that “economic and social
development and poverty eradication are the first and overriding priorities of the developing country
Parties.”
This is affirmed in the recitals42 to the UNFCC which also states that responses, such as the decision
to ban oil and gas exploration, should be coordinated and integrated:
“responses to climate change should be coordinated with social and economic development
in an integrated manner with a view to avoiding adverse impacts on the latter, taking into full
account the legitimate priority needs of developing countries for the achievement of
sustained economic growth and the eradication of poverty.”
The sixth recital of the UNFCCC calls for the ‘widest possible cooperation’ and their ‘participation in
an effective and appropriate international response’ in accordance with their ‘respective capabilities’.
Article 4(c) of the UNFCCC states that ‘developed countries’ (including New Zealand):
“Promote and cooperate in the development, application and diffusion, including
transfer, of technologies, practices and processes that control, reduce or prevent
anthropogenic emissions of greenhouse gases.”
Article 5 of the UNFCCC commits New Zealand to:
“shall take all practicable steps to promote, facilitate and finance, as appropriate, the
transfer of, or access to, environmentally sound technologies and know-how to other

41

https://www.un.org/sg/en/content/sg/speeches/2017-05-14/secretary-general%E2%80%99s-belt-and-road-forum-remarks

42

This to last recital of the UNFCCC.
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Parties, particularly developing country Parties, to enable them to implement the
provisions of the Convention. In this process, the developed country Parties shall
support the development and enhancement of endogenous capacities and technologies
of developing country Parties.”
Read together, the obligations under Articles 4 and 5 could be interpreted to include regional
promotion and cooperation of exploration for New Zealand’s natural gas for LNG and/or hydrogen
export to coal dependent nations.
Conclusion
Consequently, New Zealand climate change policy should be coordinated and integrated with other
UNFCCC signatory parties. The unexpected announcement of a ban on future exploration was not
coordinated with other signatories and nor is it integrated with regional or even global initiatives. It is
an outlier approach which benefits no one, increases fuel poverty, both home and abroad, and, as
MBIE advise, is likely to result in an increase in global emissions. The failure to coordinate and
integrate Government policy is possibly a breach of the UNFCCC. Conversely, the export of New
Zealand natural gas to developing nations to mitigate emissions from coal fired generation is not only
consistent with the Paris Agreement but arguably an obligation when read with the UNFCCC.

Treaty of Waitangi issues
It is not clear if the Government’s proposal has considered issues that might arise under the Treaty
of Waitangi (“ToW”). In the time available it has not been possible to fully research all areas to
provide a comprehensive analysis but the below is offered as a ‘flag’ that such issues might exist.
The conclusion is that alternative structures to an out-right ban can achieve the Government’s
objectives of a low, to net-zero, emission economy in the second half of this century and avoid
exacerbating extant ToW claims and the proliferation of ones that are new.
Under the common law, the right to extract and sell petroleum resided with the surface owner. That
all changed when the Petroleum Act 1937 came into force. A considerable amount of land at the time
was Māori land. In the Waitangi Tribunal Report 2003 The Petroleum Report (in respect to WAI 796)
(“WAI 796”) the Tribunal confirmed that a subsisting Treaty interest in petroleum resources remained,
even after nationalisation under the Petroleum Act 1937 (and thereafter by its successor, the Crown
Minerals Act 1991 “CMA”), for the benefit of relevant affected Māori groups. The Tribunal went on to
say:
“The Crown exercises its governmental power – its kawanatanga – as a partner and as
a fiduciary. It follows that this power must be used to make good on Article 2 and Article
3 promises except in exceptional and clearly justifiable circumstances. To take any other
approach would require us to conclude that the Crown is not a partner nor a fiduciary
obliged by the terms of the Treaty to protect the interests of its Treaty partner to the
fullest extent reasonably practicable. If this Tribunal were excluded from closely
reviewing a government decision to abrogate a Treaty guarantee, as the Crown argue,
the Treaty would become little more than a dead letter.”
Accordingly, this submission urges caution in advancing the Bill any further. Clearly, this new piece
of legislation is subject to the type of claims that have already been before the Waitangi Tribunal as
a consequence of the expropriation of Māori petroleum taonga and some consideration should be
given to whether implementing a widespread “ban” on accessing this taonga.is truly “exceptional”
and “clearly justifiable” in the circumstances. Indeed, the Tribunal considered that Treaty guarantees,
although not absolute, should be considered in a manner that is analogous to the “equally
fundamental rights and freedoms provided for in the New Zealand Bill of Rights Act 1990”.
The Tribunal noted that In Moonen v Film and Literature Board of Review, the full Court of Appeal
addressed the question of limitations on rights guaranteed stating:
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“In determining whether an abrogation or limitation of a right or freedom can be justified
in terms of section 5, it is desirable first to identify the objective which the legislator was
endeavouring to achieve by the provision in question. The importance and significance
of that objective must then be assessed. The way in which the objective is statutorily
achieved must be in reasonable proportion to the importance of the objective. A
sledgehammer should not be used to crack a nut. The means used must also have a
rational relationship with the objective, and in achieving the objective there must be as
little interference as possible with the right or freedom affected. Furthermore, the
limitation involved must be justifiable in light of the objective.”
In adopting the Moonen approach, the Tribunal held that:
“A proper process of review of the government’s compliance with the fundamental rights
and interests contained in the Treaty of Waitangi is seen as crucial to the wellbeing of
our particular brand of democracy.”
Conclusion
It is quite clear that the introduction of a “ban” on exploration to achieve a low emission target (yet to
be defined) in 2050 and beyond is accompanied by issues relevant to the ToW. It exacerbates claims
to ownership of taonga by preventing access to, and enjoyment of, such taonga. In 1937, the
justification for nationalising the petroleum resource was in order to coordinate exploration and
production in a manner that would provide energy security in preparation for the forthcoming war.
Where legislation is introduced that will affect a fundamental right guaranteed under the Treaty, then
the Crown must justify such infringement and demonstrate that such an infringement is not being
occasioned by the use of a “sledgehammer” where the Crown’s objective may be achieved with less
intrusion on such rights.
This submission considers that alternative means should be considered and, to give effect to the
ToW, must be considered and implemented over and above the proposed “sledgehammer”
approach.

Alternative proposals: pathways without the
baggage.
In the first instance, this submission says that the legislative process be halted in order that proper
consultation be undertaken with relevant stakeholders, including iwi, and seek views on climate
change obligations and global mitigation options. There should also be an update to the GNS Report
and cross checking with other advisers previously called upon by the Government regarding
modelling the unknown reserves that the proposed legislation will shut-in forever.
This submission also says that alternative structures might be explored to achieve the Government’s
stated objective with more precision whilst ameliorating some of the issues surrounding future
investment.
Environmental Regulation
A more appropriate place in which this new government policy might be reflected is in the Zero
Carbon Bill (“ZCB”) itself. The proposed approach is awkward and cumbersome. It means to embed,
what amounts to environmental legislation, into the CMA. The CMA is directed at maximising the
economic recovery of New Zealand’s petroleum resource, the Bill aims to do the opposite.
Environmental matters are regulated under other legislation as should this climate change policy.
Indeed, it is understood that the ZCB will include a requirement for some form of overarching climate
change consideration be given to new legislation and decisions by Ministers. With the Bill under
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construction it would seem to be the obvious place to address climate change considerations relevant
to not just the oil and gas industry, but all other industries, insofar as achieving government objectives
under the Paris Agreement in a policy neutral manner.
In fact, the original thinking by the Minister for Energy and Natural Resources, as disclosed in publicly
available documentation, was to seek guidance from the Climate Change Commission in respect to
new exploration. For reasons that remain unclear, this proposal was dropped a matter of weeks
before the ban was announced in favour of an immediate outright ban. No explanation for this shock
change has been offered. This submission suggests that the Minister’s original thinking should be
revisited. For example, the Zero Carbon Bill could provide for an approval process by the Climate
Change Commission for new petroleum sales and/or field development plans in the same way as
WorkSafe New Zealand is regularly consulted by New Zealand Petroleum and Minerals in regard to
proposed petroleum activities.
Adapt current powers under the CMA
Under section 41B of the Crown Minerals Act 1991 (Dealings) all sales of petroleum, gas or oil, must
be approved by the Minister, “subject to any conditions that the Minister thinks fit”. For example, it is
possible that a condition that petroleum products be used in a manner that is consistent with climate
objectives is demonstrated. This would be reinforced if and when the “Zero Carbon Act” is introduced
if it includes an overriding provision that decisions are to be made in a manner that is consistent with
the objective. Given the expected increase in carbon pricing and alignment with New Zealand’s
commitments under Paris, it could even be argued that such a condition is necessary in order to
“maximise” the economic recovery, of the resource for the benefit of New Zealand.
This submission considers such a mechanism is elegant. It provides an opportunity for the
government to send a positive and constructive message well in advance of 2050, for example,
noting that from a date certain in the future, say, 2035, the government will not be consenting to
petroleum sales agreements without a demonstrable case that such sale will be consistent with its
climate objectives. If coordinated with other industries (e.g. gasoline distribution), the likely
consequence is that a supply and demand side collaboration would emerge. Power stations would
convert to use hydrogen with a possible market led rollout of hydrogen ready infrastructure in place
of the existing gas transmission and distribution systems.43
A similar power to that could extend to require climate objective aligned developments already
resides under the CMA. The holder of an exploration permit has an exclusive right to apply for, and
receive, a mining permit provided certain criteria are met. Under section 29A of the CMA the Minister
must be satisfied that the proposed work programme meets the purpose of the Act and good industry
practice in respect of the proposed activities. Section 2(1) of the CMA defines “good industry practice”
using a standard industry formula that incontrovertibly includes complying with local law and
practices. Again, a more elegant way of implementing the government’s new policy would be to make
such minor amendments to this definition to include the giving effect of international and domestic
legislation, thereby allowing the Minister (taking advice from the Climate Change Commission) to
take into account whether a field development plan approved under the CMA would be consistent
with achieving the government’s objectives.
This then would open up the possibility of permit holders demonstrating that their products will be
sold into markets that would otherwise burn coal as their main source of fuel. Given New Zealand’s
geographic location and the likelihood of finding gas, and the comparatively low carbon footprint of
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This possibility is actively being pursued by the owners of the system, First Gas and Powerco. It might also trigger those
producers with disused or marginal fields to commence feasibility studies in order to use them for carbon capture. Furthermore,
given New Zealand’s international commitments under the Paris Agreement any activity that might to New Zealand breaching
those obligations could not be said to accord with good oil field practice, the overarching obligation of permit holders under
the CMA.
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our condensate, sales into south east Asia would almost certainly meet this criterion and would
therefore not be a barrier for investment.
Reinforcement of customary title
As noted above, the historic expropriation of land, including the petroleum estate, remains the subject
of ToW claims. These will be exacerbated by legislating a prohibition on accessing taonga. Although
the 1937 legislation, and its successor, took ownership from Maori, it did not prevent them from
applying and receiving a permit to explore and mine for petroleum and thereby take possession of
their taonga, which under the terms of the permit, ownership would also be derived. Having worked
in the petroleum sector in North America there are numerous success stories of native Americans
utilising petroleum resources to build capacity for the betterment of their people and the nation as a
whole (see Case Study 7)
Consequently, a somewhat transformational structure, would see the government recognising
customary title claims and thereafter allowing the relevant iwi to determine whether it might make
areas within its rohe available to exploration by oil and gas companies on terms that might be agreed.
The NANA case study is on point and illustrative

Case Study 7: NANA Development Company
The NANA Development Company (NDC) is an Alaska Native Corporation, whose earnings have a
direct positive impact on the more than 13,500 Iñupiat of northwest Alaska who own NANA. NDC
was initially funded from benefits received under the Alaska Native Claims Settlement Act, approved
by President Nixon in 1971. The settlement resolved the issues around the land claims of Alaska
Native peoples by transferring government-held titles of Alaska land to 12 Alaska Native regional
corporations and more than 200 village corporations. A 13th regional corporation was eventually
created for Alaska Natives who no longer lived in Alaska. The regional corporations formed
themselves into a collective and commenced providing services in support of oil and gas
development occurring on the Alaskan Northern Slopes. Today NDC is a leader in engineering and
construction; resource development; facilities management and logistics; real estate and hotel
development; and information technology and telecommunications. It employs 15,000 individuals
throughout the United States and around the globe and operates a shareholder employment
scheme that works directly with NANA business units to help create career development
opportunities for shareholders and facilitate internships.

Showing leadership
What is recognised is that by adopting any of the above approaches the symbolic opportunity to
show ‘leadership’ to the international community in this area by banning a multi-billion-dollar industry
is lost. However, in response to an Official Information Act request on this point, 44 it is clear the
Prime Minister never sought nor received advice on this point from the Ministry of Foreign Affairs and
Trade suggesting that it could not be a motivating factor which makes sense given the international
community, or at least those whose key exports and energy security concerns, depend on domestic
sources of fuel, are neither considering such a move or are under any international pressure to do
so.

44

Response from MFAT dated 24 August 2018.
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Overall Conclusions: Time for a rethink.
Progress on this legislation should be halted pending a fulsome review and consultation with
stakeholders, many (most?) of whom share the Government’s vision for a 2050 low emission
economy. It is clear the decision was not properly formulated and is likely to result in the worst
unintended consequences of any political decision in recent memory.
Showing leadership sometimes means admitting you got it wrong – with respect, and for the sake of
all New Zealanders, this is one of those times.

Nga mihi
“Sean Rush”
Sean Rush
SPINDLETOP LAW
11 October 2018
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